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COMMENT ON RECENT CASES 429 

Seisin: Meaning in the Statute of Limitations. — The 
Code of Civil Procedure of California provides that "No action for 
the recovery of real property, or for the recovery of the possession 
thereof, can be maintained unless it appear that the plaintiff .... 
was seised or possessed of the property in question, within five 
years before the commencement of the action." 1 The meaning of 
the word "seised" as distinguished from the word "possessed" is 
involved in People's Water Company v. Boromeo. 2 In this case, 
the defendant contended that the findings of the trial court of the 
plaintiff's seisin within the last five years and the defendant's 
adverse possession for the last twelve years were inconsistent. 
The California District Court of Appeal held that seisin was 
merely a right of possession which could be destroyed only by 
the ripening of the defendant's title by adverse possession through 
the compliance with all legal requirements. By this decision it is 
established that, to bring an action for the recovery of real 
property or the possession thereof, it must appear that the 
plaintiff was actually possessed of the property in question within 
five years before the commencement of the action, or had the 
right of possession during the period. 

If we accept the original common law meaning of the word 
seisin as actual possession of the freehold, the defendant's stand 
is well taken. The meaning of the word, however, has changed, 
and is changing, with the changing of the rights of the owner 
against the person who dispossessed him. 3 In the time of Coke or 
Blackstone, when land could not be conveyed unless the grantor 
was in possession, 4 the defendant would have been justified in his 
objection; but today, when the right of entry is generally transfer- 
able either by direct statutory enactment, as in California, 5 or by 
judicial legislation, the original meaning of seisin as actual posses- 
sion of the freehold cannot be maintained. Some courts and 
text-writers, however, seem reluctant to recognize that the old 
technical meaning of the word has gone. 

In 1878 it was decided in England in Leach v. Jay 6 that a 
devise of "all the real estate of which I die seised" did not include 
land to which the testatrix was entitled, but which had been 
entered on some years before by another person. It was here 
held that seisin had not lost its distinctive meaning, and that a 
person who wrongfully obtains possession of the land of another 
gets seisin of the freehold, with a mere right of entry left to the 



1 Cal. Code Civ. Proc, § 318. 

2 (Aug. 23, 1916), 23 Cal. App. Dec. 267. 

3 See The Seisin of Chattels, 1 Law Quarterly Review, 324; The 
Mystery of Seisin, 2 Law Quarterly Review, 481 ; The Beatitude of Seisin, 
4 Law Quarterly Review, 24, 286; The Disseisin of Chattels, 3 Harvard 
Law Review, 23, 313, 337. 

* Partridge v. Strange (1553), 1 Plow. 77, 88, 75 Eng. Rep. R. 123, 140. 
See also Campbell v. Point Street Iron Works (1879), 12 R I 452 

5 Cal. Civ. Code, § 1047. ' 

6 L. R. 9 Ch. Div. 42. 
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owner. If the word seisin as used by a woman in her will is 
applied by the court with technical strictness, it would seem that it 
should be applied in the same manner when used by the legislature. 

Several text-writers 7 and courts 8 seem to have followed the 
meaning given in this case, and, while admitting that the original 
meaning of seisin as actual possession of the freehold has been 
changed, maintain that the word seisin means the right to the 
immediate possession of real property not in the adverse possession 
of another. The decision in Leach v. Jay has been criticised, 9 and 
doubt has been cast upon it by a later English case; 10 while an 
examination of the authorities cited by the various writers, does 
not bear out their stand. Coke and Blackstone, together with 
Leach v. Jay, seem to be the ultimate sources of their statements 
in the matter. 

It is admitted that the defendant's plea can be supported on a 
technical meaning of the word seisin, but it is maintained that it 
is unreasonable to confine the word to such a meaning, when its 
legal incidents are obsolete. 11 The meaning as given the word by 
the present decision is a reasonable one, and has been expressed in 
dicta by other courts. 12 "Seisin is no doubt an interesting subject 
of historical study, but to treat it as having a practical bearing on 
the modern law of adverse possession is to keep 'with phantoms 
an unprofitable strife' and to add unnecessary difficulties to a sub- 
ject which has sufficient difficulties of its own." 13 

5*. M. A. 



7 1 Reeves, Real Property, pp. 379-80 ; Minor & Wurts, Real Property, 
p. 126; 1 Tiffany, Real Property, p. 33; Goodeve, Real Property (Sth ed.), 
p. 200. See also Tiedeman, Real Property (2nd ed.), pp. 643-4; 3 Wash- 
burn, Real Property (6th ed.), p. 121. 

8 Carpenter v. Garrett (1880), 75 Va. 129; Seim v. O'Grady (1896), 
42 W. Va. 77, 24 S. E. 994. 

9 Jarman, Wills (6th Eng. ed.), p. 950, note x. 

10 In Copestake v. Hoper (1908), 2 Ch. Div. 10, it was held that 
seisin passed by the execution and delivery of a deed, and that the seisin 
was in the mortgagee, and not in the mortgagor in possession, reversing 
Kekewich J., who, following Leach v. Jay, had held that the mortgagee 
like the rightful owner out of possession had but a right of entry. [1907], 
1 Ch. Div. 366. 

"Seisin still operates in its technical sense when an estate is claimed 
by curtesy, in those jurisdictions which will recognize that right, as in 
Carpenter v. Garrett, supra, n. 8. 

12 Seisin has been declared to mean ownership, Garrett v. Ramsey 
(1885), 26 W. Va. 345-369; other courts have stated that the execution 
and delivery of the deed amounted to a seisin in law, Watkins v Nugen 

&? 03 „ ) V 118 Ga - 372 ' 4S S - K 262 ' 263; Adams v - Barrett < 1848 ). 5 Ga. 
fOf. 415 ; Copestake v. Hoper, supra, n. 10 ; while still other courts have 
held that seisin in law, as distinguished from seisin in fact, is the right 
to immediate possession, Tate v. Jay (1876), 31 Ark. 576, 579; Houston v. 
Smith (1883), 88 N. C. 312, 313; Savage v. Savage (1890), 19 Ore. 112, 
23 Pac. 890, 891; Upchurch v. Anderson (1874), 3 Baxt. (Tenn.) 410, 412; 
In re Prasser's Will (1909), 140 Wis. 92, 121 N. W. 643, 645. 

13 Seisin, 12 Law Quarterly Review, 239. 



